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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

[

Baxter International Inc., 11-25-2002

U.S. Patent & TMOfc/TM Mail Rept Dt. #47

Opposer, !
) Opposition No. 91150298
V. ) Application No. 76/151,380
) o
Inviro Medical Devices 1td., ) £
) o
Applicant. ) o
. o
INVIRO’S OPPOSITION TO ‘ S

BAXTER’S MOTION FOR ORAL DEPOSITION

Applicant, Inviro Medical Devices Ltd. ("Inviro"), hereby opposes the Motion for Oral
Deposition served by Opposer, Baxter International Inc. ("Baxter"), on Novemlﬁer 6, 2002.

Baxter's motion fails to show "good cause" why the Board should ordeg? the oral deposition
of Inviro. Inviro strongly believes that Baxter has merely filed its motion in or;ier to drive up
Inviro's costs for its "intent to use” application ~ in an effort to force Inviro, wﬁich is a very small
company, to give up and withdraw its application. Inviro is a three person company based in
Vancouver, British Columbia, Canada. Inviro's startup operation can be viewéd at its website
www.inviromedical.com.

Baxter's motion fails to show "good cause" why a written question deposition will not
suffice in this case. Baxter is a huge, multinational company with competent_g: inside counsel and
competent outside counsel working on this case. Those competent counsel ére well versed in
opposition practice and have already begun the written deposition process m this opposition. More
specifically, Baxter began the written deposition process in late September by serving two sets of

written questions on Inviro. Baxter's first set of written questions included 122 questions, and the
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second set included 123 questions. See Exhibit 1 to Baxter's motion. Inviro responded with two
sets of cross questions, with 24 and 28 questions respectively. See Exhibit 2 to Ba,#xter‘s motion.
Baxter's motion complains about one of Inviro's objections in each set of Inviro's ¢ross questions —
and argues that this objection has affected Baxter's discovery. To avoid any dispu_"te, Inviro has
withdrawn that objection. }

Baxter's motion attempts to miscite Inviro's objection in an effort to clain; that Inviro was
not going to answer Baxter's written questions. Such was not the case, and is not the case. Inviro
has never stated that it would not respond to Baxter's written questions. To the céontrary, Inviro

invited Baxter's written questions — so that Inviro could confirm for Baxter that Inviro's application

was truly an "intent to use" application with "intent to use" plans. Baxter and its competent staff of

inside and outside counsel can clearly handle the written deposition process. Bl“’axter has forced
Inviro to spend time, effort and money in reviewing Baxter's two sets of written questions and in
preparing its cross questions. Not satisfied by this process of written questions, Baxter is now
attempting to scuttle that process for no "good cause."

In further support of its motion, Baxter infers that Inviro has thwarted fBaxter‘s discovery.
This is not true. Inviro has attempted to provide Baxter with the information that Baxter has
requested. Apparently, Baxter wants Inviro to create things in order to satisf):/ Baxter's wishes. The

)

law does not require this. Fairly stated, Inviro has dreams to use its ULTRALINK trademark on
"medical devices, namely, cannulae, medical, hypodermic, aspiration and }Iinjection needles,
medical, hypodermic, aspiration and injection syringes, connectors, ports, catheters and injection
sites” — which is the identification of goods in Inviro's application. Invirc,; would like to make

and sell these products everywhere they can be sold. All of this informat;’ion and other

information has been provided to Baxter.
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In fact, Inviro produced its discovery information to Baxter well before any Baxter
production to Inviro. Moreover, to again confirm to Baxter that Inviro's trademark was an "intent to
use" trademark, Inviro produced all documents from its most recent website. As stated on the sole
website page that refers to the ULTRALINK trademark in issue, Inviro tells everyione: "Watch this
space for product announcements and the possibility of an even safer place.” See fffourth page of
Exhibit 1. This again confirms the "intent to use" nature of this trademark and t};e lack of
ULTRALINK information from this start up company. |

One of Baxter's other motions in this case stated that this opposition was f.not a case of David
versus Goliath. The following shows otherwise, and provides additional insight into Baxter's reason
for filing the current motion. The table attached as Exhibit 2 lists all of the LINK trademarks in the
medical field. The plethora of these third party LINK marks severely restricts tfle scope of any
particular LINK trademark. Nevertheless, Baxter is now belatedly attempting t;) begin some type of
policing campaign for its INTERLINK trademark -- even though Baxter was ﬁot the first party to
use a LINK mark in the medical field.! Knowing that Baxter would lose any pjolicing action against
large companies with LINK marks and sufficient resources (for example, J ohnjgson & Johnson and

its published CORLINK trademark application), Baxter has targeted a tiny cox@'npany (Inviro) and its

SNAPLINK and ULTRALINK trademark applications. In this regard, and to save expense, Inviro
has requested Baxter's consent to consolidate the Baxter oppositions against I;!wiro's SNAPLINK
and ULTRALINK trademarks. Not surprisingly, "Goliath" has refused to agg’:ee to consolidation.
The current motion and its request for an oral deposition of a far western Caﬁadian company is

merely one more effort by Baxter to drive up costs for Inviro.

' In fact, there are other companies in the medical field that use INTERL;INK trademarks, e.g.,
MeritCare Health System.
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Finally, Baxter's motion misstates the true costs involved with an oral deposition in this
case. First, the written deposition process in this case is half over. Both sides havg already spent
time, effort and money on questions and cross questions — and Baxter has not shown that those
questions will go unanswered. All that is left in the written deposition process arej redirect and

|
recross questions. Baxter wants to discard this half completed effort by both parti;es and take a
different tact because of, allegedly, an Inviro objection (that Inviro has WithdraWIlffl) and Baxter's
unsure nature about written depositions. Neither of these reasons nor the costs already expended
justify "good cause" for taking Inviro's oral deposition in this case.

Second, the cost for Inviro to participate in an oral deposition is high and should not be
understated. Inviro is a three person startup company. Inviro does not have any revenue. As a
result, Inviro's costs cannot be offset by any sales or otherwise. The costs assocf;iated with an oral
deposition clearly prejudice Inviro ~ especially in view of the fact that Inviro has already expended
funds on the written deposition process that Baxter has strategically stopped. Ir,'lwiro‘s oral
deposition costs include not only attorney airfare from Virginia to British Colufmbia, i.e., cross
country travel with no direct flights, but also attorney travel time (at least six té eight hours each
way door to door), and attorney and employee time to prepare and attend oral I,’:depositions of one or
two Canadian citizens that have never been deposed before. Clearly, this attempted effort for an
oral deposition, after partial completion of the written deposition process, is intended to drive up
Inviro's costs and to possibly harass Inviro's personnel. These are not "good (lf;:ause" factors for an
oral deposition. |

Even the case law does not support Baxter's motion. Baxter cites Or%'on Group, Inc. v. The

Orion Insurance Co. P.L.C., 12 USPQ2d 1923 (TTAB 1989) in alleged supf;ort of its motion.
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Orion involved a summary judgment motion by the applicant based on the affidavit of one foreign
person. Those facts and Orion's other facts are not present here.

In conclusion, Baxter has failed to show "good cause" for scuttling the half completed -
written deposition process and for proceeding with an oral deposition of a westerri Canadian, start
up company with limited resources. Accordingly, Inviro respectfully requests tha:t the Board deny
Baxter's motion for an oral deposition.

Respectfully submitted,

Date: NO\/. 25 2001 KDW

Duane M. Byefs) N

Nixon & Vanderhye P.C.

1100 North Glebe Road, Suite 800
Arlington, VA 22201-4714
Telephone 703-816-4009

Attorneys for Applicant i

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of INVIRO’S
OPPOSITION TO BAXTER’S MOTION FOR ORAL DEPOSITION was served this 24 day
of _NdJ.___, 2002, via first class mail, postage prepaid, on counsel for Opposer:

Lynn A. Sullivan 3
LEYDIG, VOIT & MAYER, LTD.

Two Prudential Plaza - Suite 4900
Chicago, Illinois 60601

<

i
1
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Nixon&Vanderhye ec COPY -

ATTORNEYS AT Law

$TH FLOOR TELEPHONE: (703) 3164000

1100 NORTH GLEBE ROAD FACSIMILE: 1703) 3164100

ARLINGTON, VIRGINIA 222014714 WRITER'S DIRECT DIAL NUMBER:
October 23. 2002 (703) 816-4009

EMAIL: dmb@nixonvan.com

VIA FACSIMILE / THEN VIAIL

Lynn A. Sullivan, Esq.

Elizabeth C. Diskin, Esq.
LEYDIG, VOIT & MAYER, LTD.
Two Prudential Plaza, Suite 4900
Chicago. IL 60601

Subject: U.S. Trademark Opposition
Baxter v. Inviro
Mark: ULTRALINK
Your ref: 213453
Our ref: 968-154

U.S. Trademark Opposition
Baxter v. Inviro

Mark: SNAPLINK

Your ref:

Our ref: 968-180

Dear Lynn & Elizabeth:

We had a good discussion today. Although we agreed to disagree about a number of
issues. [ believe that we better understand cach partv's positions.

Further to our telephone conference. enclosed are pages from Invira's website, in case
they were not enclosed with our past document production.

['look forward to vour future comments regarding settlement and, if no settlement is
likely, consolidation of the two proceedings.

If you have any questions, please fes! free to contact me.

Very truly vours.

P

Duane M. Byers

Enclosures
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INVIRO MEOICAL OEVICES

o - a revolutio
in safety.

inviro Medical Devices, Inc. - leading provider of innovative safety and syringe products for the health
prafessional.

invirc Medical was founded by a dcctor and nurse. After years of deveicpment and with the advice and assi
of international experts on needlestick injuries and hundreds of frontline healthcare workers, the SNAP! tm
Syringe groduct line is about to be launched.

The syringe fills and injects identically to standard syringes and can be used in virtually ail clinicai situations
After completing the injection a simple intuitive action retracts and isolates the used needle safeiy in the bar

High quamv manufacturing wiil be ansured by engineers and manufacturers with more ! than 100 vears como
experience in medical device and syringe production industry.

Following the SNAP! tm Syringe line. additional safety products designed by the same team will be introduc:
focusing on the safety of the healthcare work place.

The cerporate mission of Inviro is to introduce innovative safety syringes and needles and to develop and
manufacture additional products, making the Inviro family a new standard in cost eifective healthcars werke

patient safety.

contact ®© 2001 Inviro Medical Dev
right
® invirc is a Registered

>
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lnviro Medical Devices, Inc. " hup:/inviromedical.com/products hu

[RO

TN MESCICAL OEYICES

) The Inviro SNAP! ™ Syrings
been evaluated oy hundrads ¢
frontline heaithcare workars. -
‘ N standard filling and injection
QT Video Demo At Inviro. techniques and the simple. ra
. . .. intuitive disabling functicn hay
were masing iife Safe T received strong agoroval from

And ea sier and doctors in the US and Ca

The SNAP! I syringe with a
clockwise twist and withdrawe
plunger. the needcle s ‘lly pre
in the pdarrel. A simpte 3nap o
plunger traps the used nesdle
M prevents accidentai re-2xpost
eliminates any possicility of re
the syringe. The inviro techno
are protected oy 14 US paten
more than 30 foreign patents.

ires-ress

slick to anlarge

Inviro will offer initiaily ceth di
‘syringes for use with U-100 in
TS TS and a 1mi syringe. A 28 gaugt |
is standard nowever a 25 gau |
needle will also be available. j

) S o contact © 2001 inviro Medical Dev
right
® inviro is a Registered

1 ~F ! tmaann s pae
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‘nvirp Medical Devices, Inc.

IRO

13N1RQ HEQLCAL DEYICES

- !

" http/finviromedical. com/ultralink. he:-

aboutinviro | produc?s distribution}rcsourccs careers | intranet

7~

QT Videg Demo

sroducts

Waltch this space for product announcements and the possibility of an even safe!
place. ’

contact © 2001 Invirc Medical Dev
right
® Inviro is a Regisierad

J
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nvirg Medical Devices, Inc. * hetp://inviromedical.com/disposal. ht::
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1YV IRA MEDICAL VJEYICES

The Inviro syringe. after withdrawing the needle and snapping the plunger. shoul
disposed of as a contaminated sharp even though the chances of re-axposure of
needie are remote.

QT Video Demo ‘Disabiing Instructians:.

Injaction technique standard

Turn plunger clockwise one haif turn

Buil back on plunger

Snap off Plunger

0 00e

contact .© 2001 invirc Medical Dev
right
® fnviro is a Registered

1 f 1
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‘invirg Medical Devices, Inc.

[RO

EMVIRD MEDHICAL DEYICESR

1 of 2

Please complete and submit the form if you are interested in the Inviro Safety Sy.

Product.
Note: Fields marked with an * are mandatory.

What area of the Industry do you represent?:
if Other, please describe:

Name: *

Hospital/Clinic/Group: *

Individual responsible for Purchasing?:
City:

State/Province:

Country:

Zip/Postal Code:

Phone: ~

Fax:

E-mail: ~

Distributor:

Your current Group Purchasing Organization?:

May we use your name as an introduction?:

Would you like to evaluate the Inviro safety
syringe further?:

Would you like more information on the inviro
syringe sent to you?:

e a0

Select

http://inviromedical.com/distribution.htr:

Select

Select

Select

Yes
Yes

Yes

-~

@

(@)

No

No

No

)

()

10/23/02 4-58 PM



7777777 !

Invire MedicalDevices, Inc. hitp://inviromedical.convdistribution. it

T . . contact © 2001 Inviro Medical Dev
right
® Inviro is a Registered

- Y 10/23/02 1-K8 P



nvirg Medical Devices. Inc. hup://inviromedical.com/resources.hi:
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= . Government

w
O
O
|
(;
L§4]
U

= Centers for Disease Control (COC)
hitp:/iwww .cde.qov

> Departrment of Health and Human Services
http.//www . hhs.gev

= Food % Drug Administration
http//www. fda.gov

> National institute for Occupational Safety & Health (NIOSH)
hitp://www.cde.gov/niosh

= Cccupaticnal Safety & Heaith Administration (OSHA)
bttprwww .gsha.gov

= The Senate Judiciary Sub-Committee on Anutrust. Susiness =ignts ann Comc
The Subcommiitee will examine the competitive impact of nosou"! S group purn
organizations on smaller. innovative medicai device: manufacturers irying tom

their products. Hearings are from July to December2C01.

Senator Dewine's web site:
http://www_senate .gqov/~dewine

Senator Kohi's web site:
hitp:/www.senate.gov/~kohl/press/082001.htmi

Associations

= American Nurses Asscciaticn
http/www.ana . org

> American for Heaithcare Resource and Materials Management {AHRMM)
o ‘'www . ahrmm.org

= Association for Professicnals in infection Control and Epicemiolegy. Inc. (AP(
hitp/'www.apic.org

= Association of Cperating Room Nurses {ACEM)
hiip/fwww.a0rn.org

= Health Industry Distributors Association ;;
hitp//www_hida.org ;

> Health industry Manufacturers Association j
http//www.himanet.com |

RS YA 1. Th Dae



{nviro MedicakDevices, Inc.

hup://inviromedical.convresources.nu

» Joint Commission on Accreditation of Healthcare Organizations (JCAHO)
hitp.//www.jcaho.org

Resources

> Infection Controf Today
hitp://www infectigngontroitoday.com

» National Alliance for the Primary Prevention of Sharps Injuries
http://www.nappsi.org

= The International Healthcare Worker Safety Center
hitp.//www . med.virginia.edu/medcntr/centers/epinet

> The International Sharps Injury Prevention Saociety (ISIPS;)
http://www.isips.org

N AFM

contact ® 2001 Inviro Medical Dev
right
® Inviro is a Registared
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 Invirp Medical,Devices, Inc.

4!@/&10 |

1¥VIRO MEDICAL QEWICE S

aboutlinviro | products distrxbutionlresourccs

N ) careers

cdarears

intranct

hurpy/finviromedical.com/careers.ht:

Watch this space for a listing of career opportunities with Inviro Medical Devices.

contact

© 2001 Inviro Medical Dev
right
® Inviro is a Registered
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‘pviro Medical Davices, Inc.  hup-//inviromedical.com/intranet.ht:
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IKVAAO MEBIC AL JEVICES

aboutlaviro | praducts | distribution { resources | carcers | intranat
: intranet

* Weicome to Inviro Medical Devices, Inc. Intranet.

This secure, internal-only area is the central resource for all of the information yo
need far your initiatives with inviro, including:

* The latest development news pertaining to your current project(s)
» Contact details for Inviro personnel

» Completed deliverables

« Product Prototypes

+ Links to development sites

« Industry articles, and other useful information.

Please login with the username and password given to you by your inviro Accour
Manager.

contact © 2001 Invire Medical Dev
nght
® Inviro is a Registerad
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